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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE 

SONITPUR AT TEZPUR 

 

 

PRESENT : Sri S. Das    

   Additional Sessions Judge  

Sonitpur, Tezpur 

 

 

JUDGMENT IN SESSIONS CASE NO. 193 OF 2011 

Under Section 366 of Indian Penal Code 

( Arising out of G.R. Case No. 1144 of 2011 ) 

 

 

State of Assam 

 

 

– Versus – 

 

Md. Asiqul Islam 

S/o- Md. Raham Ali 

Vill- Borsola, Biskhuti 

P.S- Dhekiajuli. 

Dist- Sonitpur. 

 

A  P  P  E  A  R  A  N  C  E 

 

 

For the State  :   Smt. R. Chakravarty  

       Addl. Public Prosecutor 

    Sonitpur District 

 

For the Accused :   Sri Rohini Ranjan Kalita, State Defence. 
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Date of Evidence :   21-11-2012, 14-08-2013, 

       08-08-2014, 03-01-2015, 

       06-06-2015, 10-07-2015.  

 

 

Date of Argument : 25-08-2015 

  

Date of Judgment : 14-09-2015  

 

 

J U D G E M E N T 

 

 

Brief facts :  

    Prosecution case in brief is that on 0 1-06-2011 complainant Md. 

Sohor Ali lodged an ejahar with Rangapara P.S alleging that his younger sister 

Sahar Banu, aged about 13 years, while going to Akabasti M.E. School, on the 

way near daily bazaar culvert accused Asiqul Islam waylaid her and forcefully 

took her away. It is also alleged that accused Rahimuddin and Suraj Ali 

accompanied and assisted accused Asiqul Islam in committing the offence. 

 

    On receipt of ejahar Rangapara Police registered a case vide 

Rangapara P.S. Case No. 135/11 u/s 366 (A) / 506 / 34 IPC. Police started 

investigation and on completion of investigation submitted charge sheet against 

the above named accused Asiqul Islam u/s 366 (A) / 506 / 34 IPC. 

     

    The corresponding G.R case no. 1144/11 came up before Ld. 

C.J.M Sonitpur. Accordingly process was issued and on appearance of the 

accused the Ld. C.J.M furnished necessary copies to the accused and committed 

the case to the court of Sessions Judge and then the case was transferred to this 

court for trial.     
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    On receipt of the case record and on appearance of the accused  

this court considered the materials on record and upon hearing both the sides 

framed charge u/s 366 IPC  and read over and explained to the accused to which 

he pleaded not guilty and claimed to be tried.  

     

    Prosecution in order to bring home the charge against the accused 

examined seven witnesses in all. On conclusion of prosecution evidence the 

accused was examined u/s 313 Cr.P.C. The circumstances appearing in the 

evidence against the accused were put to accused and necessary questions were 

also put to him. The accused totally denied the allegations against him. However, 

defence adduced no evidence. 

 

Point for determination : 

    You, on 01-06-2011 at about 10 a.m. at Gudam Ghat near daily 

market, under Rangapara P.S. kidnapped (abducted) Miss Sahar Banu,  a woman 

with intent that she might be compelled to marry you against her will or in order 

that she might be forced (or seduced) to illicit intercourse with you and thereby 

committed an offence punishable U/S 366 of the Indian Penal Code. 

 

Discussion, Decision and Reasons thereof : 

    PW 1 is Dr (Mrs) Bibha Noni Keot. Her evidence is that on 06-06-

2011, she was working as Sr. Medical and Health Officer at K.CH., Tezpur. On 

that day, on police requisition with reference to Rangapara P.S. Case No. 135/11 

u/s 366 A / 506 / 34 of IPC, she examined one Miss. Sahar Banu Khatoon, aged 

13 years, D/O – Kutub Ali, village – Gudamghat, Kacharigaon, P.S- Rangapara  

bearing OPD Registration No. 61537 / 2011 dated 06-06-2011, on being escorted 

and identified by HG Biju Bharali, Rangapara P.S. On examination, she found the 

following : 

  Height – 147 cm 

  Weight – 38 Kgs 

  Teeth – 7/7, 7/7 

Identification Mark : A black mole just above upper lip (left side). 

Menstrual history : LMP 30-05-2011. 

According to victim, no history of sexual exposure. 
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On examination, she found : 

  She is an average built girl. Her gait was normal. She was well dressed 

and tidy. Her secondary sexual characters are not well developed. Brest, nipple 

and areolas are not well developed. Hymen is intact. Superficial vaginal smear for 

spermatozoa taken at Kanaklata Civil Hospital for spermatozoa examination and 

laboratory examination, shows no spermatozoa. 

    No injury marks was seen on any part of her body. 

The following investigation were advised : 

i) Urine for HCG 

ii) USG Pelvis 

iii) X- ray of wrist joint, elbow joint and iliac crest, for age 

determination. 

Urine HCG report and USG Pelvis were not received. 

    X- ray reports were given by Dr. A. Baruah, Radiologist, Sonitpur 

X- ray Centre. Identification No. R-8 dt. 06-06-2011. 

 

X- ray reports : 

    Elbow Joint : Epiphysis of the head of radius is partially united. 

Epiphysis of the medical epicondyle of humerus is partially united. 

    Wrist Joint : Epiphysis of the distal ands of radius and ulna are not 

united. 

    Iliac Crest : Epiphysis of the iliac crests appeared but not 

consolidated. 

    According to Radiological report, her age is above 14 years but 

below 17 years. 

    In her opinion, there is no sign of symptoms of recent sexual 

intercourse. There was no mark of violence on any part pf her body. Age of the 

person is above 14 years but below 17 years. 

Enclosures  

i) KCH OPD Card. 

ii) Vaginal smear report 

iii) X- ray reports and plates. 

Ext- 1 is the Medical Report and Ext- 1 (1) is her signature. Ext- 2 

is the Advice Slip and Ext- 2 (1) is her signature. Ext- 3 is the 
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Vaginal smear laboratory report. Ext- 4 is the X- ray report and 

Ext- 4 (1) is her signature of Radiologist Dr. A. Baruah. 

    PW 2 is Sohar Ali. He is the brother of the victim. He has deposed 

that the occurrence took place about 6 months ago, on the date of incident his 

sister went to Akabasti M.E. School. At about 7 am in the morning he had gone 

to market and returned home at 3 P.M. He came to know that the accused took 

away her sister from the road. He informed police. He also went to the house of 

the accused. His sister was found in the house of the accused. However, accused 

was not present at that time. Suraj Ali and Rahimuddin prevented him from 

binging back his sister. On the next day he along with police went to the house 

of the accused and police recovered his sister from the house of the accused. He 

also lodged complaint before police. Thereafter, police got his sister medically 

examined and also had her statement recorded in the court. 

 

    PW 3 is victim. Her evidence is that at the time of occurrence she 

was aged 13 years and reading class VII. The occurrence took place in the year 

2011. On the date of occurrence at about 9 am, while she was going to school 

and reached Amoni Centre the accused came and forcibly got her in to a vehicle 

and took her to his house. She stayed in the house of the accused for four (4) 

days. Suraj kept in a room separately in the house of the accused. On the next 

day, her brother Sohar Ali and Johed Ali went to the house of the accused but 

the family member of the accused prevented her brother from binging her back 

to her home. Thereafter, with the help of police his brother recovered her from 

the house of the accused. Police got her medically examined and also had her 

statement recorded in the court. 

 

    PW 4 is Kutub Ali, father of the victim. He has given same 

evidence as PW 2. 

 

    PW 5 is Md. Sahar Ali. His evidence is that he knew the accused. 

His name is Asiqul. He knew the victim Sahar Banu. 

    The incident took place on 01-06-2011 in the morning at about 10 

a.m. the victim was a student of class VII of Akabasti M.E. School. She had gone 

to school on that day. The incident took place near a culvert which exists at 

Gudamghat Daily Bazar. On one Wednesday, the father of the victim called him 
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and narrated the incident to him. The victim was missing after going to school. 

At that moment, the accused informed through a telephone call that Sahar Banu 

was missing. They told the accused to return the victim but after four days police 

along with himself, she was recovered from the house of the accused, situated at 

Biskhuti under Dhekiajuli Police Station. The accused fled away on that day. 

    The rest of the incident, they came to knew from the victim as to 

how she was taken by the accused. 

 

    PW 6 is Md. Kitab Ali. His evidence is that he knew the accused. 

His name is Asiqul. The victim Sahar Banu is his niece. 

    The incident took place about 19 months back. The incident took 

place about 9 / 10 a.m. On that day she was going to school. She was studying 

in class VII of Akabasti School. She was aged 13 years. When she did not return 

home after school was over, she was being searched and could not find her. 

Thereafter, at about 7-30 p.m. the accused rang up the father of the victim and 

informed us that he had taken her. On the next day, they went to the house of 

the accused to bring her back. The accused fled away and Rahimuddin and Suraj 

Ali misbehaved with them and so, they came back. There they stayed over the 

night in the house of another person. Next day, they came back and on Staurday 

they filed a case in the police station and with the help of police recovered the 

victim from Biskhuti along with the accused Asiqul. At Dhekiajuli Police Station 

they asked his niece as to how she was taken. She stated that she was forcefully 

taken by the accused from near the culvert at Akabasti. 

    PW 7 is Badrul Mazumdar. His evidence is that on 04-06-2011, he 

was serving as I/C, Chariduar O.P. under Rangapara P.S. On that day, he 

received one written ejahar from one Sahar Ali. Accordingly, he made GD entry 

vide 66 dated 04-06-2011 and forwarded the ejahar to Rangapara P.S. for 

registering a case. S.I. L.P. Lahan since deceased was entrusted to investigate 

the case. The I/O visited the P.O. Akabasti and at the P.O, he recorded the 

statement of witnesses. The I/O recovered thevictim and he got her medically 

examined and also had her statement recorded in the Court.  

    Ext- 6 is the ejahar and 6 (1) is his signature. 

    On completion of the investigation, S.I. L.P. Lahan charge sheeted 

the case against Md. Asiqul Islam u/s 366 (A) IPC. 

    Ext- 7 C.S. and 7(1) is signature of L.P. Lahon. 
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    Ext- 6(2) signature of Lombit Gogoi, O/C Rangapara P.S.     

 

    PW 3 is her cross examination stated that her school is situated 

near Amoni Centre and it is about half K.M. from her house. She also stated that 

there are dwelling houses and shops near her school. She also stated that at 

Amoni centre the accused were waiting for bus. ¾ vehicles passed by and then 

they boarded one vehicle. There were other passengers in the vehicle. They 

came to Tezpur and it took them about two hours. They got down at Kekorapol, 

Bus stand and waiting for bus to go to Biskhuti. They bored at a bus and started 

for Biskhuti and reached Biskhuti after about two about journey. Then they went 

to the house of accused. At night she took ... in the house of the accused. Her 

brother along with others persons came to the house of the accused and they 

stayed in the house of the accused during night. She also stated that she did not 

know about the discussion her brother had with the father of the accused. 

However, later on police came and recovered her from the house of the accused. 

She also stated that the accused is the brother of her sister-in-law. She has 

denied defence suggestion that she was in love with the accused for about one 

month prior to the incident. She also denied defence suggestion that she stated 

before magistrate that she was sitting in class room and accused Asiqul Islam 

called her. She also denied defence suggestion that she had voluntarily gone 

with the accused.  

 

Appreciation of evidence  

    In this case prosecution has examined seven witnesses including 

the victim and M.O. and I.O. 

    It appears from prosecution evidence on record that on the basis 

of ejahar lodged by PW 2 with Rangapara Police to the effect that PW 3 victim 

had been kidnapped by accused Asiqul Islam a case was registered at Rangapara 

P.S. From the ejahar it reveals that the alleged occurrence took place on 01-06-

2011 and police received the ejahar on 04-06-2011. 

    It also appears from the evidence of PWs that the victim was 

recovered by police on 04-06-2011. The victim in her evidence stated that on the 
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date of occurrence while she was going to school the accused met her at Amoni 

Centre and he forcibly got her on to a bus and took her to Tezpur and then to 

the house of the accused at Biskhuti.  

    PW 2, PW 4, PW 5 and PW 6 have testified to the fact that PW 3 

was forcibly kidnapped by the accused and took her to his house. These PWs 

have corroborated each other with respect to the fact that on getting information 

regarding the kidnapping they had gone to the house of the accused. But they 

could not succeed in bringing the victim back home. They also stated that the 

victim was recovered with the help of police.  

Defence plea 

    In this case defence cross examined the victim and put suggestion 

that she had love affair with the accused and she had voluntarily gone/eloped 

with the accused. The Ld. Counsel for the accused while arguing the case has 

drawn my attention to the statement of victim u/s 164 Cr.P.C. and submitted that 

the victim in her statement u/s 164 Cr.P.C. spoke that she had love affair with 

the accused and had gone with him.  

    Now, it would be pertinent to see what the victim had stated u/s 

164 Cr.P.C. The victim in her statement stated that on the date of occurrence at 

about 9 a.m she went to school. Her class starts from 10 a.m and she was sitting 

in her class room. Then accused Asiqul Islam called her and she went to Amoni 

centre with him. She also stated that she had been with love with the accused 

for about one month. Further, she stated that the accused insisted that she elope 

with him.  

    She also stated that initially she was reluctant to go with the 

accused but as the accused repeatedly insisted she gave in.  

    So far as the evidence of M.O. is concerned it is seen that the 

M.O. opined that the victim is above 14 years below 17 years of age.  

    Now, let me scrutinized whether the evidence on record 

constitutes and offence u/s 366 IPC. I have gone through the provisions of the 

said Section. 
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    To prove a case u/s 366 IPC prosecution must prove the following 

ingredients : 

1. Kidnapping or abducting any woman. 

2. Such kidnapping or abducting must be – 

a) With intent that she may be eompelled or knowing it to be likely that 

she will be compelled to marry any person against her will; or 

b) In order that she may be forced or seduced to illicit intercourse or 

knowing it to be likely that she will be forced or seduced to illicit 

intercourse. 

The second part of the section requires two things :- 

1) By criminal intimidation or abuse of authority or by compulsion 

inducing any woman to go from any place. 

2) Such going must be with intent that she may be, or with knowledge 

that, it is likely that she will be, forced or seduced to illicit intercourse, 

with some person. 

 

    Here in this case neither the evidence of victim nor evidence of 

M.O. would show that the victim was sexually abused by the accused.  

    However, it is in the evidence of PWs including victim that at the 

time of incident she was aged about 13 years and she was a student of class VII. 

From the evidence of M.O it is found that her age is 14 to 17 years. However, 

considering the nature of allegation and in the facts and circumstances of the 

case we need to examine whether an offence of kidnapping is establish against 

the accused.  

    I have carefully scrutinized the evidence on record. It is not in 

dispute that the accused had taken the victim away to his house. But it is the 

plea of the defence that she had voluntarily gone with the accused.   
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 Here we may look at the definition of kidnapping u/s 361 IPC, which 

reads as follows : 

    “ 361 IPC. Kidnapping from lawful guardianship : ‘Whoever takes 

or entices any minor under sixteen years of age if a male, or under eighteen 

years of age if a female, or any person of unsound mind, out of the keeping of 

the lawful guardian of such minor or person of unsound mind, without the 

consent of such guardian, is said to kidnap such minor or person from lawful 

guardianship.’ 

    So the ingredients  Sec. 361 are :  

i) That person kidnapped was under 16 years if male or under 18 years if 

female, or insane; 

ii) That person kidnapped was in keeping of lawful guardianship; 

iii) That accused took or enticed such person out of such keeping; and 

iv) That accused did so without consent of lawful guardian. The first 

ingredient relates to age. If the age of the prosecutrix is not proved to 

be below 18 the prosecution at once collapses. 

     So far as the age of the victim is concerned we find that the victim 

in her evidence on oath stated that her age is 13 years. The M.O. PW 1 has 

opined that her age is above 14 years below 17 years. In cross examination of 

PW 2 has elicited that no birth certificate has been produced to prove the age of 

the victim. However, PW 2 denied defence suggestion that his sister (victim) was 

not aged 13 years at the time of occurrence. The victim also in her cross denied 

that her age was 18 years at the time of occurrence. From the evidence of PW 1, 

The M.O. it reveals that there was radiological test on the basis of which it was 

found the age of the victim is above 14 years and below 17 years.  

    I have given my anxious thought to entire facts and circumstances 

and also analysed the evidence regarding age. It is true that no school certificate 

or birth certificate has been produced to show the age of the victim. But that 

cannot belie the prosecution evidence regarding the age. I find that prosecution 

has been able to establish that the victim is a minor below 17 years.  
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    Now coming to the other ingredients it appears from evidence on 

record that the accused took the victim to his house and kept her in his house 

which implies that the victim being minor was kept out of lawful guardianship. 

On consideration of the evidence on record I find that though the defence took 

the plea that the victim had voluntarily gone with the accused, her going away in 

my opinion cannot be said to be voluntary. 

    The Hon’ble Supreme court in catena of Judgment has observed 

that the gravamen of the offence u/s 361 IPC lies in taking or enticing of a minor 

under the ages specifies in this section out of the keeping of the lawful guardian 

without the consent of such guardian.   

    We also find that the victim had gone to school and was sitting in 

class and the accused asked her to come out and insisted that she go with him. 

    In view of my discussion and reasons above I find that 

prosecution has been able to prove that the accused prove an offence u/s 361 

IPC punishable under section 363 IPC beyond all reasonable doubt. 

    I find accused Asiqul Islam guilty U/S 363 IPC.  Accordingly, he is 

convicted there-under.  

   Heard the accused on the point of sentence. It is submitted that 

accused is very poor person and working as daily wages earner and with his 

meagre income he is maintaining his family. It is also submitted the victim and 

accused are related and hence,in the facts and circumstances of the case the 

accused may be released on probation of good conduct under provisions of 

probation of offender’s Act. 

    I have considered the facts and circumstances and the nature of 

offence. I have also considered the submission made by the accused. 

    Considering all aspects I am inclined to take lenient view in 

respect of sentence. 

     

    Accordingly, accused is sentenced undergo S.I. for one month and 

to pay a fine of Rs. 200/- in default S.I. for another one month u/s 363 IPC. 
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    Set off the period of detention. 

    Given under my hand and seal this 14th day of September 2015. 

( S. DAS ) 

Additional Sessions Judge, 
Sonitpur :: Tezpur   

  
 

   

  


